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1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 62, 63, 85, 90, 91 , 93, 95-102, and 107 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Tygard (US 5,516,255) in view of Pierre (US 
3,044,819), both previously cited. 

As noted in previous Office actions, Tygard shows a clamping apparatus for 
grasping a rectangular layer of articles on a pallet from four sides and lifting the layer, 
comprising four clamping arms mounted on a frame for pivoting about a single degree 
of freedom to grasp the rectangular load from four sides, wherein each clamping arm 
includes a contact portion for contacting the load, a lever portion pivotally connected to 
the frame and the contact portion, and a drive mechanism for pivoting the clamping arm 
with respect to the frame. 

Although Tygard shows the clamping arms able to adjust to different sized loads 
(see figs. 3B, 3C), it does not utilize a four-bar linkage which controls an angle of the 
contact portion with respect to the vertical as the clamping arm pivots. 

Pierre shows a clamping apparatus comprising frame 17 to which four clamping 
arms are pivotally mounted, each arm including a contact portion 1-4 for contacting a 
side of the load to be lifted, wherein each of the clamping arms defines a parallel four 
bar linkage comprised of a lever portion 10, 12, 14, 16 and a control rod 9, 1 1 , 13, 15 
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both respectively pivoted to the frame and the contact portion, so that the contact 
portions of the clamping arms maintain a constant angle with respect to vertical as the 
clamping arms are pivoted relative to the frame by the drive mechanisms. This allows 
the arms to pick up layers of articles of varying size (see col. 1, lines 27-39, col. 3, lines 
43-48). 

It would have been obvious for one of ordinary skill in the art at the time of the 
invention to have modified the apparatus of Tygard such that it utilized a four-bar 
linkage to control the angle of the contact portion of each clamping arm, as shown by 
Pierre, as this would be a more effective means of maintaining the arms at a constant 
angle and thus enabling the clamping arms to properly pick up loads of varying size. 

Re claims 85, 90, and 91, Tygard teaches the method steps as claimed. 

Re claim 93, each contact portion has "a substantially planar surface ... 
extending between an upper and a lower edge" (emphasis added) thereof, as broadly 
claimed. 

Re claim 95, based on the size of the apparatus, the contact portions of the arms 
are inherently considered "capable of being spaced from each other by at least 28 
inches", as broadly and functionally claimed. 

Similarly, re claims 96-102, the separation distance between the contact portions 
can clearly change by the various dimensions without the angle of the contact portion 
with respect to vertical changing by more than the various angles. 

Re claim 107, when applied to the modified Tygard apparatus, a plane containing 
the lower axes of pivoting of the lever portion and control arm of the four bar linkage 
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would obviously pass through a region of the contact portion which contacts a side of 
the layer to be lifted, as Tygard already teaches the desirability of the pivot axis 43 
being so arranged in the fig. 3A-B embodiment. 

3. Applicant's arguments filed 7/21/08 have been fully considered but they are not 
persuasive. 

Applicant argues that Pierre teaches a device for picking up a load wherein the 
load is supported by hook-like portions underneath the load, and the vertical surfaces 
which contact the load do not support the load. This is not persuasive. First, nothing in 
the claims precludes having a portion of the clamping device supporting the load from 
underneath; they do not require the contact portion to be the sole means of support. 
Furthermore, whether or not the vertical portions of Pierre's lifting apparatus could 
support Pierre's load solely on the sides is immaterial. Pierre is used only to modify 
Tygard's lifting apparatus, which already shows supporting the load with only the 
contact portions on the side. The modification has nothing to do with picking up Pierre's 
load. Finally, the argument that Tygard does not teach a desire to maintain the panels at 
a constant angle as the arms pivot is similarly unpersuasive. Tygard desires to be able 
to adjust the panels to different sizes of loads. A four bar linkage, as shown by Pierre, is 
a more effective means of doing so. A four bar linkage keeps the panels vertical as the 
arms pivot. However, it is the not the fact that the panels maintain vertically at all 
positions of the arms that suggests the use of a four bar linkage, but rather that a four 
bar linkage is a way of ensuring that the panels are vertical when they contact the 
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load, regardless of load size. In other words, the ability to adjust to different sizes of 
loads is the reason one would be motivated to use a four bar linkage. Maintaining a 
constant angle is a feature of a four bar linkage that is a more effective means of 
adjusting to different sizes of loads than Tygard's single pivot device. 

4. Applicant's arguments with respect to claims 92 and 103 have been fully 
considered and are persuasive. The rejection of these claims has been withdrawn. 

5. The declaration under 37 CFR 1 .1 32 filed 7/21/08 is insufficient to overcome the 
rejection of claims 62, 63, 85, 90-93, and 95-102 based upon Tygard in view of Pierre, 
as set forth in the last Office action because: it still fails to sufficiently provide a direct 
nexus between the invention and the claims of the application. While the affidavit does 
go into yet more details than the previous declarations concerning the structure of the 
invention, it still fails to indicate exactly what elements the invention as sold consisted of 
as compared to the individual claims set forth in the application. For example, in 
"mapping" claims 62, 95, and 96 on pages 21-23 of the arguments (in support of 
attachment C of the most recent declaration), applicant asserts that lever portion 13, 
control rod 14, outer end of frame 1 1 (note; not labeled) and lug 17 define a four-bar 
linkage. However, it is unclear from this attachment how these elements could 
reasonably be construed as a four-bar linkage. Elements 13 and 14 are not visible in the 
side views of arms 12 (which is the only view in which a four-bar linkage potentially 
could be shown), element 1 1 is not even labeled, and it is unclear exactly what element 
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label 17 is portraying. Thus, there is no showing that the objective evidence of 
nonobviousness is commensurate in scope with the claims. It is also again noted that 
while the declaration focuses on the soft drink, beer, and grocery industries, the claims 
are not so limiting (except for a couple of dependent claims). Therefore, the commercial 
success could be attributed to factors such as a lack of appreciation for the marketability 
of such a device in these particular industries rather than the lack of the technical 
knowledge necessary to construct the device. Applicant's single example of a beer case 
clamp is unpersuasive. Furthermore, as noted previously, while the improved sales 
figures are reasonably impressive, they are not considered overly persuasive, and could 
be attributed to simply the "newness" factor of a product which generally results in 
increased sales, especially since sales have shown only modest gains since the initial 
introduction of the new product in 2003. In fact, the percentage increase in sales of the 
old product from 2000-2002 is actually greater than the percentage increase in sales of 
the new product from 2003-2006, and the percentage of sales to the beer and grocery 
industries of both products covers substantially the same range. While applicant refutes 
that "newness" had anything to do with the sales, in that the new product was similar in 
appearance to the old product, certainly anyone familiar with the industry or otherwise 
associated with purchasing these types of clamping devices would have recognized that 
this was a new product (and most likely applicant marketed/advertised it as such). While 
applicant may argue that little advertising and marketing was performed, it is unlikely in 
such a limited market (i.e., 3-5 sales per month) that very much advertising would be 
necessary. One or two ads in a trade magazine and virtually anyone with an interest a 
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this type of product would probably know about it. It is also noted that applicant seems 
to have misinterpreted the examiner's use of the term "newness". The examiner did not 
mean for this to imply the product was faddish or a fashion statement, but simply that in 
such a small market, a new product would likely be widely known and readily accepted 
without an intensive advertising campaign. See MPEP § 716.03. 

In view of the foregoing, when all of the evidence is considered, the totality of the 
rebuttal evidence of nonobviousness fails to outweigh the evidence of obviousness. 

6. Claim 83 is allowed. 

7. Claims 64, 75, 76, 92, 94, and 103-106 are objected to as being dependent upon 
a rejected base claim, but would be allowable if rewritten in independent form including 
all of the limitations of the base claim and any intervening claims. 

8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 



Application/Control Number: 10/689,848 Page 8 

Art Unit: 3652 

the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to James Keenan whose telephone number is 571-272- 
6925. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Saul Rodriguez can be reached on 571-272-7097. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/James Keenan/ 
Primary Examiner 
Art Unit 3652 
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11/04/08 



